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be commerce with the States....We are now
arrived at the inquiry—What is this power?

It is the power to regulate; that is, to pre-
scribe the rule by which commerce is to be
governed. This power, like all others vested in
Congress, is complete in itself, may be exercised
to its utmost extent, and acknowledges no limi-
tations, other than are prescribed in the consti-
tution. These are expressed in plain terms, and
do not affect the questions which arise in this
case....[T]he sovereignty of Congress, though
limited to specified objects, is plenary as to
those objects, the power over commerce with
foreign nations, and among the several States,
is vested in Congress as absolutely as it would
be in a single government, having in its consti-
tution the same restrictions on the exercise of
the power as are found in the constitution of the
United States. The wisdom and the discretion
of Congress, their identity with the people, and
the influence which their constituents possess at
elections, are, in this, as in many other instances,
as that, for example, of declaring war, the sole
restraints on which they have relied, to secure
them from its abuse. They are the restraints on
which the people must often rely solely, in all
representative governments.

The power of Congress, then, compre-
hends navigation, within the limits of every
State in the Union; so far as that navigation
may be, in any manner, connected with “com-
merce with foreign nations, or among the sev-
eral States, or with the Indian tribes.” It may,
of consequence, pass the jurisdictional line of
New York, and act upon the very waters to
which the prohibition now under consider-
ation applies.

But it has been urged that, although the
power of Congress to regulate commerce. .. have
no other limits than are prescribed in the con-
stitution, yet the States may severally exercise
the same power, within their respective juris-
dictions. In support of this argument, it is said,
that they possessed it as an inseparable attribute
of sovereignty, before the formation of the con-
stitution, and still retain it, except so far as they
have surrendered it by that instrument; that this
principle results from the nature of the gov-
ernment, and is secured by the tenth amend-
ment; that an affirmative grant of power is not

exclusive, unless in its own nature it be such that
the continued exercise of it by the former pos-
sessor is inconsistent with the grant, and that
this is not of that description.

The grant of the power to lay and collect
taxes is like the power to regulate commerce,
made in general terms, and has never been
understood to interfere with the exercise of
the same power by the States; and hence...has
been applied to the question under consider-
ation. But the two grants are not...similar in
their terms or their nature. Although many of
the powers formerly exercised by the States, are
transferred to the government of the Union, yet
the State governments remain, and constitute a
most important part of our system. The power
of taxation is indispensable to their existence,
and is a power which...is capable of residing
in, and being exercised by, different authori-
ties at the same time. We are accustomed to
see it placed, for different purposes, in differ-
ent heads. Taxation...is not incompatible with
a power in another to take what is necessary
for other purposes. Congress is authorized to
lay and collect taxes, &c. to pay the debts, and
provide for the common defence and general
welfare of the United States. This does not inter-
fere with the power of the States to tax for the
support of their own governments; nor is the
exercise of that power by the States an exercise
of any portion of the power that is granted to
the United States....But, when a State proceeds
to regulate commerce with foreign nations, or
among the several States, it is exercising the
very power that is granted to Congress, and is
doing the very thing which Congress is autho-
rized to do. There is no analogy, then, between
the power of taxation and the power of regu-
lating commerce.

... The sole question is, can a State regulate
commerce with foreign nations and among the
States, while Congress is regulating it?

¢ ¢ ¢

In argument...it has been contended that
if a law, passed by a state in the exercise of its
acknowledged sovereignty, comes into conflict
with a law passed by Congress in pursuance of
the constitution, they affect the subject, and
each other, like equal opposing powers.




